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Introduction -

This article addresses oppression and mismanagement within the context of corporate
governance, specifically under the Companies Act, 2013, which includes provisions
from Sections 241 to 246. These sections outline the mechanisms for addressing
oppression and mismanagement, including class action lawsuits as defined in Sections
245 and 246.

In corporate environments, the principle of majority rule often leads to the oppression
of minority shareholders. Majority shareholders, who typically control company
affairs, may engage in practices that disadvantage smaller stakeholders. With around
1.3 million companies in India, effective governance is crucial to protect the interests
of minority shareholders.

To address these concerns, company law provides minority shareholders with the
option to seek relief from a Tribunal, which can intervene in cases of oppression and
mismanagement.

Understanding Oppression

To effectively tackle oppression and mismanagement, it is essential to first define these
terms. Oppression generally refers to prolonged, unjust treatment or the exercise of
authority in a cruel manner. Lord Cooper described it as a "visible departure from the
standards of fair dealing,” emphasizing that shareholders deserve fair play when
investing in a company.

Oppression is prevalent in the corporate sector, where conflicts of interest may arise

among stakeholders. While majority shareholders have the authority to control
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company decisions, they also have a fiduciary duty to treat minority shareholders
fairly. Company law empowers minority shareholders to safeguard their interests and
combat oppression and mismanagement.

Mismanagement is defined as the incompetent or dishonest administration of a

company’s affairs.

Examples of Oppression

Oppression in relation to minority shareholders may occur in the following ways:

1. improper diversion of a business to another entity;

2. payment of excessive remuneration to a controller or

associate;

3. failure to prosecute an action;

4. improper share issue;

5. improper exclusion from participation in management;
6. denial of access to information;

7. misuse of company funds;

8. Oppressive conduct at board meetings.

Examples of Mismanagement



Some of these instances which can be termed as mismanagement are:

1. Preventing Directors from Functioning;

2. Absence of Company’s Records Causing Prejudice to Company’s Business;

3. Sale of assets at a low price and without compliance with the Act

4. Violation of Statutory Provisions;

5. Violation of Provisions of Memorandum and Articles of the Company;

6. Irregularities in conduct of affairs;

7. Misuse of Funds Etc.

8. Causing losses due to rash decision

9. Not maintaining proper records,

10. Not calling requisite meetings.

11. Drawing considerable expenses for personal purposes by

directors/management of thecompany.

Majority and minority interest

A person or entity holds more than 50% of the company’s total shares are the
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majority shareholders. At any time during the year any person acquires more than

50% of the total sharecapital, he attains the majority.

Minority shareholders are the person or entity who holds less than 50% of the
company’s total shares. By virtue of his or her below fifty percent ownership of the
firm's equity capital, minority shareholder has no voting control of the firm. As a
result, if a dispute arises over the sale or distribution of assets or another issue
requiring shareholder votes, a minority shareholder doesn't have voting strength on

his own.

Why this law was made?

The reason behind such law is to maintain peace in the company and to successfully
run the affairs of the company. As the company is an artificial person having a
separate legal entity, it cannot function own its own. It has appointed shareholders
who manage the affairs of the company. In this case, there may arise some dispute
between the shareholders. The shareholders who hold majority of shares of the

company have the control of the company.



They sometimes misuse their power and treat the minority with cruelty. In order to

safeguardthe interest of such minority shareholders, this law has been enacted.

Background

The concept of oppression and mismanagement was first seen in the Companies Act,
1956- under Chapter VI covering Sections 397 to 409. Earlier 10 Sections were dealt

with the oppression and mismanagement.

Oppression as per section 397(1) of Companies Act 1956 has been defined as when
affairs of the company are being conducted in a manner prejudiced to public interest
or in a manner prejudicial to public interest or in a manner oppressive to any member

or members.

Section 397 of the Companies Act, 1956 deals with oppression and mismanagement
which says that any member of a company who complain that the affairs of the
company are being conducted in a manner prejudicial to public interest or in a
manner oppressive to any member or members (including any one or more of
themselves) may apply to the Company Law Board for an order under this Section
provided such members have a right so to apply in virtue of Section 399. On
application, if the Company Law Board is of opinion that the company affairs are
being conducted in a manner prejudicial to public interest or in a manner oppressive
to any member or members and that to win up the company would unfairly prejudice
such member or members, but that otherwise the facts would justify the making of a
winding up order on the ground that it was just and equitable that the company
should be wound up, the Company Law Board may, with a view to bringing an end

the matters complained of, make such order as it thinks fit.

Section 398 provides that any members of the company, who complain that the
affairs of the company are being conducted in a manner prejudicial to public interest
or in a manner prejudicial to the interests of the company or that a material change

(not being a change brought about by, or in the interests of, any creditors including
5



debenture holders, or in any class of shareholders, of the company) has taken place in
the management or control of the company whether by an alteration in its Board of
Directors or Manager or in the ownership of the company’s shares, or if it has no

share capital, in its membership, or in any other manner



whatsoever, and that by reason of such change, it is likely that the affairs of the
company will be conducted in a manner prejudicial to public interest or in a manner
prejudicial to the interests of the company, may apply to the Company Law Board
for an order provided such members have a right so to apply in virtue of Section 399.
If the Company Law Board is of the opinion that the affairs of the company are being
conducted as aforesaid or that by reason of any material change as aforesaid in the
management or control of the company, it is likely that the affairs of the company
will be conducted as aforesaid, the Company Law Board may, with a view to
bringing an end or preventing the matters complained of or apprehended, make such

order as it thinks fit.

Under Section 398 the applicant has to prove that the affairs of the company are
being conducted in a manner prejudicial to the public interest or prejudicial to the
interest of the company itself, or that there has been material change effected in the
management/ownership of the company which is against public interest or against the

interest of the company.

Legal provisions

Chapter XVI-Sections 241 to 246 (6 sections) deals with oppression and management

241. Application to Tribunal for relief in cases of oppression, etc.

242. Powers of Tribunal.

243. Consequence of termination or modification of certain agreements.

244. Right to apply under section 241.

245, Class action.



246. Application of certain provisions to proceedings under section 241 or section 245.

Application to Tribunal for relief in cases of oppression, etc (effective from 1st
June, 2016)

Section 241(a) defines Oppression as the affairs which are conducted in a manner
prejudicial to public interest, members of the Company or in a manner to the

interests of the Company.



Section 241(b) defines Mismanagement as any material change which is conducted in

a mannerprejudicial to public interest by altering the ownership of the Company.

An Application can be made to the National Company Law Tribunal under section
241(1) if the members of the Company believe that affairs of the Company are done
in a manner which is detrimental towards the members of the Company and against

public interest.

If the Central Government feels that the activities of a Company are conducted in a

manner which is prejudicial to public interest it may itself apply to the tribunal.

Powers of Tribunal to prevent Oppression and Mismanagement under section 242

Section 242 of the Companies Act confers power upon the National Company Law
Tribunal to take action if it is of the opinion that the conduct of the company is
prejudicial and oppressive to the members of the Company. Apart from winding up

of the Company, it can take:
e Regulation of affairs of the company in future.
e Other members purchase the shares or interests of any member of the company.
e Purchase of its shares by the company resulting in reduction of its share capital.
e Restrictions can be imposed on the transfer or allotment of the shares.

e The termination, setting aside or modification of any agreement, between the
company and the managing director, any other director or manager which is
deemed necessary by the Tribunal.

e The termination, setting aside or modification, of any agreement, between the
company and any person other than those referred above which is deemed
necessary by the Tribunal.

e The setting aside of any transfer, delivery of goods, payment, execution or

other act relating to property made or done by or against the company within 3
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months before the date of application under this section, which would, if made

or done by or against an individual, be deemed in his insolvency to be a

fraudulent preference.

Removal of the managing director, manager or any other director of the

company.
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e Recovery of undue gains made by any managing director, manager or director
and utilization of the recovery by transfer to Investor Education and Protection
funds or repayment to identifiable victims.

e The procedure to appoint a new Managing Director or Manager after the
removal of anexisting Managing Director or manager.

e Appointment of persons as directors, who may be required to report the
Tribunal.

e Pass an interim order as the Tribunal may deem fit for regulating the
conduct of theCompany.

e Pass an order to alter the Memorandum or Article of Association of the
Company and itshould be in accordance with the order of the Tribunal.

e Other Steps as it may deem necessary by the Tribunal.

Who can file petition for oppression and mismanagement?
(Section 244) Section 244 prescribes the right to apply for oppression
and mismanagement.In case of Company having share capital:

(a) Not less than one hundred members of the Company, or

(b) Not less than one- tenth of the total number of its
members, Whichever is less shall have the right to apply
under Section 241.
In case of a company not having share capital, not less than one-fifth of the total

number of itsmembers shall have the right to apply under section 241.

Tribunal may, on an application made to it in this behalf, waive all or any of the

requirementsspecified, so as to enable the members to apply under section 241.
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Where any members of a company are entitled to make an application, any one or
more of them having obtained the consent in writing of the rest, may make the

application on behalf and for the benefit of all of them.

Can a single member make an application?

A single member may make a complain to the Ministry of Corporate affairs through the
regional director or registrar of companies. Then the ministry will make an application

to the tribunal forsuch oppression and mismanagement.

Conditions to be satisfied for oppression

> Continuous Nature: the process of oppression must be of a continuing one.

> Prejudicial to Public Interest: It is another condition required to be fulfilled
that the affairs of the company are being conducted in a way prejudicial to
public interest. It means that it must not oppose to public welfare or the

welfare of the society. It must act in the public interest.

> Winding up Order under Just and Equitable Clause: The principle behind this
Is that if there is persistent violation of the regulations and statutes and an
appeal to general body is not likely to put an end to the matters complained of
by reason of the fact that those responsible for the violations control the affairs

of the company, then it will be just and equitable to wind up the company.

Powers of Tribunal (Section 242)

On an application, if the Tribunal is of opinion-
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(a) that the company’s affairs have been or are being conducted in a  manner
prejudicial or oppressive to any member or members or prejudicial to public

interest or in @ manner prejudicial to the interests of the company; and
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(b) that to wind up the company would unfairly prejudice such member or
members, but that otherwise the facts would justify the making of a winding-
up order on the ground that it was just and equitable that the company should

be wound up,

The Tribunal may, with a view to bringing an end the matters complained of, make

such orderas it thinks fit.

A certified copy of the order of the Tribunal under sub-section (1) shall be filed by
the companywith the Registrar within 30 days of the order of the Tribunal.

This means that Tribunal has unlimited power under this section. However, this section

asks theTribunal to give particular details in its order.

Details in order passed by Tribunal- Section 242 (2)

The order shall provide for:

a) The regulation of conduct of affairs of the company in future;

(b) The purchase of shares or interests of any members of the company by other

members thereof or by the company;

(c) In the case of a purchase of its shares by the company as aforesaid, the

consequent reduction of its share capital;

(d) Restrictions on the transfer or allotment of the shares of the company;
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(e) the termination, setting aside or modification, of any agreement, howsoever
arrived at, between the company and the managing director, any other director or
manager, upon such terms and conditions as may, in the opinion of the Tribunal, be

just and equitable in the circumstances of the case;
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(f) The termination, setting aside or modification of any agreement between the
company and any person other than those referred to in clause (e): Provided that no
such agreement shall be terminated, set aside or modified except after due notice and

after obtaining the consent of theparty concerned;

(g) The setting aside of any transfer, delivery of goods, payment, execution or other
act relatingto property made or done by or against the company within three months
before the date of the application under this section, which would, if made or done by

or against an individual, bedeemed in his insolvency to be a fraudulent preference;

(h) Removal of the managing director, manager or any of the directors of the company;

(i) Recovery of undue gains made by any managing director, manager or director
during the period of his appointment as such and the manner of utilization of the
recovery including transfer to Investor Education and Protection Fund or repayment

to identifiable victims;

() The manner in which the managing director or manager of the company may be
appointed subsequent to an order removing the existing managing director or

manager of the company made under clause (h);

(k) Appointment of such number of persons as directors, who may be required by the

Tribunal to report to the Tribunal on such matters as the Tribunal may direct;

(I) Imposition of costs as may be deemed fit by the Tribunal,

(m) Any other matter for which, in the opinion of the Tribunal, it is just and equitable

that provision should be made.
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Interim Order -Section 242 (4):
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The Tribunal may, on the application of any party to the proceeding, make any
interim order which it thinks fit for regulating the conduct of the company’s affairs

upon such terms and conditions as appear to it to be just and equitable.

Consequence of termination or modification of certain agreements

Where an order was made by the tribunal to terminates, sets aside or modifies an

agreement-

(a) such order shall not give rise to any claims whatever against the company by any
person for damages or for compensation for loss of office or in any other respect

either in pursuance of the agreement or otherwise;

(b) no managing director or other director or manager whose agreement is so
terminated or set aside shall, for a period of five years from the date of the order
terminating or setting aside the agreement, without the consent of the Tribunal, be
appointed, or act, as the managing director or other director or manager of the

company.

Punishment

Any person who knowingly acts as a managing director or other director or manager

of a company in contravention and every other director of the company who is

knowingly a party to such contravention, shall be punishable with fine which may

extend to five lakh rupees.
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The National Company Law Tribunal Rules, 2016 -dated-21.07.2016

Rule 81, 82 and 83 of the National Company Law Tribunal Rules, 2016. There are 3

Rules which deal with the oppression and mismanagement.

Rule 81 deals with the application under section 241. NCLT-1 is the prescribed form

for application made under section 241. Where an application is made by any one

or more of
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members, the letter of consent is to be signed by the rest of the members so entitled

authorizing the applicant or the applicants to present the petition on their behalf.

Also, the names and addresses of all the members on whose behalf the application is
presented must be given in a schedule to the application, and where the company has
share capital, the application shall state whether the applicants have paid all calls and

other sums due on their respective shares.

A copy of such application shall be served on the company, other respondents and all

such persons as the Tribunal may direct.

Withdrawal of Application filed under section 241

An application shall not be withdrawn without the consent of the Tribunal. It means

that in order to withdraw the application, the permission of NCLT should be taken.

Application under section 243

Rule 83 prescribes that the application for leave to any of the persons to be appointed

or to actas the managing director or other director or manager of the company where

the termination or modification of certain agreements has been made, shall be filed in

Form NCLT-1.

Opportunities for Chartered Accountant under Oppression and Mismanagement

The realm of oppression and mismanagement presents a significant opportunity for

Chartered Accountants (CAs) to offer valuable services and expertise. Here are
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several key areas where CAs can play a crucial role:

1.

Dispute Resolution: CAs can facilitate the settling of disputes without resorting
to court proceedings. By providing mediation services, they can help both
parties reach an amicable agreement, saving time and resources.

Drafting Petitions: CAs can assist in drafting petitions for minority
shareholders seeking relief from oppression or mismanagement. Their expertise
ensures that these documents meet legal requirements and effectively articulate
the grievances.

Representation Before the Tribunal: CAs can represent clients before the
Tribunal, leveraging their financial acumen and knowledge of corporate law to
advocate for the interests of minority shareholders.

Investigative Audits: Conducting investigative audits of a company's accounts
is another vital service CAs can provide. This involves a thorough examination
of financial records to uncover any discrepancies or mismanagement.

Financial Transaction Reporting: CAs can prepare detailed reports on the
financial transactions of the company, providing transparency and clarity that
can be crucial in legal proceedings.

Management of Company Affairs: In cases of severe mismanagement, CAs
may be called upon to temporarily manage the company’s affairs, ensuring that
operations are conducted in a manner that protects the interests of all
shareholders.

Scrutiny of Records: CAs can meticulously scrutinize the company’s books of
accounts, vouchers, and other pertinent records. This careful examination can
help identify any irregularities or practices that constitute oppression.

Appeals to the Appellate Tribunal: Should initial rulings be unsatisfactory,
CAs can assist in filing appeals to the appellate tribunal, providing the necessary
financial analysis and documentation to support the case.

Practicing Advocacy: With their deep understanding of financial matters and

corporate governance, CAs can also engage in advocacy, educating stakeholders
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about their rights and the legal avenues available to address oppression and
mismanagement.
By leveraging these opportunities, Chartered Accountants can not only enhance their
professional practice but also play a vital role in promoting fair and ethical governance
in the corporate sector. Their expertise is essential in safeguarding the interests of

minority shareholders and ensuring accountability within companies.
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